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Schlossberg: Mischaracterizations of the Board and its Processes: The Aftermat

NOTE
MISCHARACTERIZATIONS OF THE BOARD
AND ITS PROCESSES: THE AFTERMATH OF
MIDLAND AND RIVEREDGE
INTRODUCTION

The National Labor Relations Board' (NLRB), under the National
Labor Relations Act 2 (NLRA), may direct a representation election by3
exists.
secret ballot to determine whether a question of representation
Congress has provided the Board with a wide degree of discretion in
establishing the necessary procedures and safeguards to insure the free
4
and fair choice of bargaining representatives by employees. This note
examines the Board's use of discretion in fixing standards for setting
aside an election due to misconduct by one of the parties; specifically,
conduct involving mischaracterization of the Board and its processes.
The genesis of the Board's standards appears in General Shoe
Corp.5 where the Board stated that an election can serve its true purpose
only if the conditions enable the employees to register a free and
6
untrammeled choice of their bargaining representative. The Board
wanted to provide a laboratory in which an experiment may be
conducted to determine the true desires of the employees. If the requisite
laboratory conditions are absent, the Board will conduct another
7
election.
Following the standard enunciated in General Shoe, the Board
developed two distinct lines of cases involving campaign misconduct.
The first category will be referred to as general campaign misrepresen8
tations and includes printing misleading wage rates, misstating employ-

I. 29 U.S.C. § 153 (1976).
2. 29 U.S.C. §§ 151-69 (1976).
3. 29 U.S.C. §§ 153(b) and 159(c) (1976).
4. NLRB v. A.J. Tower Co., 329 U.S. 324, 330 (1946). "It is within this democratic
in order
framework that the Board must adopt policies and promulgate rules and regulations
331.
at
Id.
speedily."
and
efficiently
that employees' votes may be recorded accurately,
5. 77 NLRB 124,21 L.R.R.M. 1337 (1948).
6. Id. at 126, 21 L.R.R.M. at 1340. The Board also stated that conduct warranting
need
invalidation of an election, i.e. creating an atmosphere rendering free choice improbable,
declared
conduct
only
that
proposition
general
A
not rise to the level of an unfair labor practice.
unlawful by the Act is a valid ground for setting aside an election is incorrect. Id.
7. Id. at 127, 21 L.R.R.M. at 1341.
8. See Hollywood Ceramics Co., 140 NLRB 221,51 L.R.R.M. 1600 (1962).
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er profits, 9 and, misrepresenting the amount of union initiation fees
deductible from an employee's paycheck.' 0'
The second line of cases concerns a more specific area of misconduct - mischaracterizations of the Board and its processes. This area
includes both physical alteration of a Board document and misstatements of Board actions and its processes." This note traces the Board's
case by case approach in this second category of cases and analyzes the
standards which the Board has chosen to apply in cases involving
mischaracterization of the Board and its processes. The Board's interests
in this area go beyond merely protecting the employee's free choice of a
representative-the primary concern in general misrepresentation cases.
The Board also must protect its status as a neutral party in the campaign
process and guard against any possibility that its integrity or neutrality
will be impugned.12 The Board originally held, in Allied Electric
Products,13 that reproduction of any Board document purporting to be a
copy of a NLRB official ballot would result in setting aside an election.
In 1974, the Board, in Dubie-Clark Co.,14 expanded this rule to include
not only physical alterations of Board documents, but any "substantial
mischaracterization" of such a document as well. In Formco Inc,'5 the
Board upheld its 1974 standard and stated that both physical alterations
and substantial mischaracterizations have the potential of placing the
Board's neutrality in question during the campaign period.
A thorough analysis of these cases, however, would be incomplete
without a brief discussion of the cases concerning general campaign
misrepresentations. Although the Board's decisions separated the two
categories of cases, today the standards for review are no longer distinct.
The fusion of the standards began in 1977 with the Board's decision in
Shopping Kart Food Market, Inc.16 The Board severely narrowed the
standard enunciated in Hollywood Ceramics'7 and overruled its previously broad-based rule which enabled review of elections involving almost
any type of misrepresentation. Although further review of mischaracterizations of the Board and its processes might have been restricted by
9. See Shopping Kart Food Market, Inc., 228 NLRB 1311, 94 L.R.R.M. 1705 (1977).
10. See Ereno Lewis, 217 NLRB 239, 88 L.R.R.M. 1481 (1975).
11. See text pp. 287-302.
12. See infra notes 60-62 and accompanying text.
13. 109 NLRB 1270, 34 L.R.R.M. 1538 (1954). See infra notes 64-89 and accompanying
text.
14.

209 NLRB 217, 85 L.R.R.M. 1322 (1974). See infra notes 90-99 and accompanying

15.

233 NLRB 61, 96 L.R.R.M. 1392 (1977). See infra notes 100-116 and accompanying

16.
17.

228 NLRB 1311, 94 L.R.R.M. 1705. See infra notes 37-45 and accompanying text.
140 NLRB 221, 51 L.R.R.M. 1600. See infra notes 34-36 and accompanying text.

text.
text.
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Shopping Kart, the Board set forth an exception to its narrow standard
and permitted review in this area. Is Formco was the first case to involve
misconduct and the Board's processes subsequent to Shopping Kart. It
relied solely on the exception in its finding of misconduct sufficient to
warrant a new election. The fusion was completed in late 1982 when the
19
Board decided Midland National Life Insurance Co. The Board
reaffirmed its Shopping Kart rule, but disregarded that part of the
exception which permitted review of conduct involving the Board and its
processes. The Midland exception allows review of forgeries or conduct
involving physical alterations of Board documents, but no longer
permits review of "substantial mischaracterizations" as stated in DubieClark and Formco. Bound by this decision, the Board in Affiliated
0
Midwest Hospital Inc. (Riveredge Hospitaly was forced to overrule
Dubie-Clark and Formco and limit review of misrepresentations to
those cases involving physical alteration. The Board stated it now would
analyze mischaracterizations of Board actions under the same standards
21
as other general campaign misrepresentations. Thus, the Board returns
to the 1954 Allied Electric rule.
The decision in Riveredge completed the fusion of the two standards of review that had remained separate for twenty years. Part One of
this note reviews the standards in cases concerning general campaign
misrepresentations. Part Two analyzes the standards utilized in cases
involving mischaracterizations of the Board and its processes-both
physical alterations and misstatements of Board actions. A brief analysis
of the courts' treatment of the Board's standards in the area of
misconduct involving the Board is presented in Part Three. Part Four
discusses the recent Riveredge decision and emphasizes the Board's
rationale for developing one standard of review in all misrepresentation
cases, except for those cases which involve forgery or physical alteration
of a Board document.
GENERAL MISREPRESENTATIONS

2

Initially, the NLRB refused to examine the truth or falsity of
18. See infra notes 44-45 and accompanying text.
19. 263 NLRB No. 24, 110 L.R.R.M. 1489 (1982). See infra notes 51-55 and 139-153 and
accompanying text.
20. 264 NLRB No. 146, I11 L.R.R.M. 1425 (1982). See infra notes 136-153 and
accompanying text.
21. Id. slip op. at4, Ill L.R.R.M. at 1426.
22. General misrepresentations refer to such acts as printing misleading wage rates, see
Hollywood Ceramics Co., 140 NLRB 221, 51 L.R.R.M. 1600; misstating employer's profits, see
Shopping Kart Food Market, Inc., 228 NLRB 1311, 94 L.R.R.M. 1705 and General Knit of
California, 239 NLRB 619, 99 L.R.R.M. 1687 (1978); implying the union is ineffectual and an
inefficient bargaining representative who would cause employees to suffer, see Midland
National Life Insurance, 263 NLRB No. 24, 110 L.R.R.M. 1489.
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campaign propaganda. 23 The Board believed that employees were able
to recognize propaganda and discount it.24 Following the enactment of
Section 8(c) of the Taft-Hartley Act, 25 which guarantees employer free
speech, the Board established its "laboratory conditions" standard in
General Shoe Corp.26 In enunciating this standard, the Board noted
that although the union's conduct did not rise to the level of an unfair
labor practice, it created an atmosphere intended to prevent a "free and
untrammeled" choice by the employees. 27 Thereafter, in United Aircraft
Corp.,28 the Board again recast its standard for setting aside an election.
It ordered a new election because the union so blinded the employees
that they were unable to recognize the distributed telegram as fake or
even evaluate it as propaganda. 29 The Board noted that it would
continue to follow its prior decision in Corn Products Refining Co.,
which found that employees are able to recognize propaganda unless
there is a trick which dupes the voters. 30 However, in United Aircraft,
the Board found that the employees were tricked and, therefore,
helpless in recognizing the propaganda.
The Gummed Products Co.3 1 decision marked a turning point for
the Board. For the first time, the Board decided to evaluate the
substance of the party's representations. The Board determined that the
challenged propaganda lowered campaign standards to a point where
the uninhibited desires of the employees were unable to be determined
in an election. 32
The decisions amply demonstrate the Board's need to balance an
employee's right to free choice of a bargaining representative against
the right of the parties to engage in a free and vigorous campaign with
all the proper tools of electioneering. 33 However, despite all its efforts to
create a clear standard for review, the' Board, by phrasing its rules
differently in each case, created mass confusion. In 1962, the Board, in
Hollywood Ceramics,34 attempted to unify the various standards used
to evaluate campaign misrepresentations. An election would be set
aside when a misrepresentation, whether deliberate or not, involved a
23. Maywood Hosiery Mills Inc., 64 NLRB 146, 17 L.R.R.M. 90 (1945).
24. Corn Products Refining Co., 58 NLRB 1441, 15 L.R.R.M. 104, 105 (1944).
25. § 8(c), 29 U.S.C. § 158(c) (1976).
26. 77 NLRB 124,21 L.R.R.M. 1337.
27. Id. at 126, 21 L.R.R.M. at 1340.
28. 103 NLRB 102, 31 L.R.R.M. 1437 (1953).
29. Id. at 105,31 L.R.R.M. at 1438.
30. Id. at 105 n.9, 31 L.R.R.M. at 1438 n. 9.
31. II2NLRB 1092,36 L.R.R.M. 1156(1955).
32. Id. at 1093-94,36 L.R.R.M. at 1156-57.
33. 140 NLRB 221, 224,51 L.R.R.M. 1600, 1601.
34. 140 NLRB 221, 51 L.R.R.M. 1600.
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substantial departure from the truth at a time when the other party
would be prevented from effectively replying, and when such misrepre35
sentation would have a significant impact on the election. For fifteen
the Board with specific
years, the Hollywood Ceramics rule provided
36
criteria to evaluate misrepresentations.
The Hollywood Ceramicsrule was finally set aside when the Board
37
decided Shopping Kart Food Market. The Board declared that it
would no longer probe into the truth or falsity of campaign propaganda.38 Citing Professor Bok's treatise on NLRB election procedures, 39 the Board agreed that it was impractical to intervene whenever

either party makes a campaign misstatement. Furthermore, restrictions
on campaign propaganda requiring truthful and accurate statements
would lead to vague and inconsistent rulings, confuse the parties and
promote excess litigation. 40 The Board concluded that employees are
not naive and unworldly, and, therefore, are capable of recognizing
campaign propaganda. 4' It supported its theory with an empirical study
of employee behavior during NLRB elections. 42 Under Shopping Kart,
the Board no longer would set aside elections on the basis of misleading
campaign statements. 43 The Board, however, announced an exception
to its narrow review standard. It stated that it would continue to
intervene in situations where a party has either "engaged in such
deceptive campaign practices as improperly involving the Board and its
processes, or the use of forged documents which render the voters
44
unable to recognize propaganda for what it is." Despite the limited
35. Id. at224,51L.R.R.M. at 1601.
36. For further discussion of Hollywood Ceramics and its application through the years,
see Comment, The National Labor Relations Board and Pre-Election Misrepresentations:
From GeneralShoe to GeneralKnit, 1979 S. ILL. U.L.J. 475,480-84; Note, Misrepresentations
in Union OrganizationalElections: The Deathof Hollywood Ceramics,9 U. TOL. L. REV. 399,
400-07 (1977).
37. 228 NLRB 1311, 94 L.R.R.M. 1705 (3-2 decision).
38. Id.
39. Id. at 1312,94 L.R.R.M. at 1706. See also Bok, The Regulation of Campaign Tactics
in Representation Elections under the National Labor Relations Act, 78 HARV. L. REV. 38
(1964).
40. Id.
41. Id. at 1313, 94 L.R.R.M. at 1707.
42. Id. See Getman and Goldberg, The Behavioral Assumptions Underlying NLRB
Regulation of Campaign Misrepresentations:An EmpiricalEvaluation, 28 STAN. L. REV. 263
(1976). The study found that 81 percent of employees precampaign intent could be correctly
predicted from their attitudes toward unions in general. The actual union campaign did not
influence these employees to vote contrary to their own predispositions.
43. For further discussion of Shopping Kart see Phalen, The Demise of Hollywood
Ceramics: Fact and Fantasy: 46,,U. CIN. L. REv. 450 (1977); for a discussion of policy
considerations, see Note, Shopping Kart: The Needfor a BroaderApproach to the Problems of
Campaign Regulation, 56 N.C.L.1 REv. 389 (1978).
44. 228 NLRB at 1313, 94 L.R.R.M. at 1708 (footnote omitted) (emphasis added).
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scope of the Shopping Kart rule itself, namely the Board's refusal to

review general campaign misrepresentations, this two part exception

permitted continued review of mischaracterizations involving the Board
and its processes.45
A change in the Board's composition 46 resulted in the demise of the
Shopping Kart rule one year after its inception. In 1978, a majority of
the Board, in General Knit of California, Inc.,47 agreed that the
Regional Director's findings were correct under the Shopping Kart
rule. Nevertheless, the Board decided to overrule Shopping Kart and to
return to the Hollywood Ceramics rule. 48 The General Knit majority
emphasized the stability of the bargaining relationship that results from
a free election process. It argued that a return to Hollywood Ceramics
would provide a better deterrent to conduct which interfered with a free
election. 49 The Board preferred to rely on its past experience in
conducting elections; it rejected the empirical evidence presented in
Shopping Kart and the conclusion that employees ignore propaganda. 50
In its most recent decision concerning election propaganda, Midland
National Life Insurance Co.,51 the Board once again changed its
standard and returned to the Shopping Kart rule. The opinion restated
the language used in the Shopping Kart decision and recognized the
confusion caused by the fluctuation between the Hollywood Ceramics
and Shopping Kart rules. The Board, however, noted that, although

reasonable individuals may differ over the effects of misrepresentations

on voters and the Board's proper role, it is undisputed that the ultimate

45. The Board, in subsequent cases involving mischaracterizations of the Board, would
rely on this exception to review such alleged mischaracterizations. See, e.g., Formco, Inc., 233
NLRB 61, 96 L.R.R.M. 1392, infra at notes 100-116 and accompanying text.
46. Throughout this note, reference is made to the NLRB and its decisions. It must be
clarified, however, that membership of the Board can change every five years. In addition,
members are appointed by the President as their terms expire. These factors, coupled with the
case by case approach adopted by the Board, make it difficult to predict how the Board may
react to a particular case. See 29 U.S.C. § 153(a). It is, therefore, important to consider that a
3-2 Board decision, e.g. Shopping Karl, may easily be overruled simply by the change of one
member with a different political outlook. This note, however, concentrates only on the
standards created by the case by case approach and leaves for another day the issue of politics
and the frequently changing NLRB.
47. 239 NLRB 619, 99 L.R.R.M. 1687.
48. Id. at 620, 99 L.R.R.M. at 1688.
49. Id. at 621, 99 L.R.R.M. at 1689.
50. Id. at 622, 99 L.R.R.M. at 1690. For further discussion of General Knit, see Note,
Misrepresentationin Union Elections: The NLRB Reinstates Hollywood Ceramics, 10 Lov: U.
CHi. L.J. 729 (1978); Comment, The National Labor Relations Board and Pre-Election
Misrepresentations:From General Shoe to GeneralKnit, 1979 S. ILL. U.L.J. 475.
51. 263 NLRB No. 24, 110 L.R.R.M. 1489. The Board overruled GeneralKnit, upholding
the Hollywood Ceramics rule, and returned to the rule set out in Shopping Kart.
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a free and fair choice of a
purpose of the controversy is to insure
52
collective bargaining representative.
The Board, while reaffirming the Shopping Kart rule, did not
entirely accept the Shopping Kart exception, which continued to permit
review of both misstatements involving Board action and physical
alteration of Board documents. The MidlandBoard did not accept the
first part of the Shopping Kart exception. 53 However, it acknowledged
that it would continue to intervene in instances of forgery or alteration
of a Board document. The Board's refusal to recognize the full
the way for its decision one month
Shopping Kart exception paved
54
later in Riveredge Hospital
Prior to its decision in Midland,the Board had carefully preserved

the distinction between general campaign misrepresentations and those

55
involving the Board, its documents, and processes. Together, Midland
and Riveredge eliminate the distinction between general misrepresentations and mischaracterizations of the Board and its processes that stood
strong for over twenty years.
MISCHARACTERIZATIONS OF THE BOARD AND ITS PROCESSES

A clear factual distinction exists between general campaign misrepresentations 56 and mischaracterizations of the Board and its processes.
57
The latter can be broken down into two subcategories: conduct
58
involving actual alteration of an official NLRB document and

52. Id. slip op. at 14, 110 L.R.R.M. at 1492.
53. The Board stated, however, that it would "intervene in cases where a party has used
forged documents which render the voters unable to recognize propaganda for what it is." Id.
slip op. at 21-22, 110 L.R.R.M. at 1494. Further, the Board noted it would also "set elections
aside when an official Board document has been altered in such a way as to indicate an
endorsement by the Board of a party to the election." Id. slip op. at 22, 110 L.R.R.M. at 1491,
n.25 (citing Allied Electric, 109 NLRB 1270, 34 L.R.R.M. 1538).
54. See text pp. 298-301 for a full discussion of Riveredge Hospital where the Board
explains its refusal to acknowledge all of the Shopping Kart exception.
55. See Natter Mfg. Corp. v. NLRB, 580 F.2d 948 (9th Cir. 1978), cer. den. 439 U.S. 1128
(1979), accepting the Board's preservation of this distinction. As Midland and Riveredge
disregard the previously well preserved distinction, the Ninth Circuit may be forced to reassess
its view of the Board's distinction.
56. See supra note 22.
57. These two subcategories correspond to the two part Shopping Kart exception. See
supra notes 44-45 and accompanying text.
58. See Allied Electric Products, 109 NLRB 1270, 34 L.R.R.M. 1538 (union altered
sample copy of official Board secret ballot), see also notes 64-68 and accompanying text infra;
Mallory Capacitor Co., 161 NLRB 1510,63 L.R.R.M. 1473 (1966) (union distributed copies of
a complaint issued against employer, but altered it to state that the Board found the employer
guilty of unfair labor practices and deleted portions which indicated that the complaint was not
a final judgment).
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conduct involving misstatements of Board actions and its processes. 59

The NLRB has expressed at least three major concerns in reviewing alleged mischaracterizations of the Board and its processes for

partisan purposes. Its primary concern is the protection of its status as a

neutral party in the campaign process. 60 Second, as an agency of the
Federal government, the Board must ensure that both labor and
management accord it the proper respect. The misuse of a Board

document, or a misstatement of its processes, results in a violation of its

name and presents a threat to its integrity. 61 Former Member Murphy

has expressed this concern: "Any conduct which can be construed as
impugning the integrity of the Board or its processes cannot be
countenanced. For like Caesar's wife, the Board must be above

suspicion." 62
Third, protecting employee free choice in NLRB conducted

elections furtherjustifies review of campaign conduct involving mischaracterizations of Board processes. 63 This is a clear extension of the General

Shoe "laboratory conditions" standard: any mischaracterization per-

mitted by the Board would violate its duty to provide a laboratory in
which a fair and free election must be conducted.
The Board used these factors to scrutinize those situations where

objections to an election which asserted a mischaracterization of the
Board and its processes were filed. These policies necessarily require a
case by case determination of whether there was an alteration of a

59. See Dubie-Clark, 209 NLRB 217, 85 L.R.R.M. 1322 (union stated that the Board
found the employer to have violated the employees' rights where the Board had made no such
decision due to an informal settlement agreement), see also infra notes 90-95 and accompanying
text; Formco, Inc., 233 NLRB 61, 96 L.R.R.M. 1392 (union sent a letter to the employees
stating that the employer was found guilty of unfair labor practices where the Regional Director
had issued a complaint only and later approved a settlement agreement with a nonadmission
clause), see also infra notes 100-105 and accompanying text.
60. See Allied Electric Products. 109 NLRB 1270, 34 L.R.R.M. 1538; Dubie-Clark Co.,
209 NLRB 217, 85 L.R.R.M. 1322; Formco, Inc., 233 NLRB 61, 96 L.R.R.M. 1392; GAF
Corp., 234 NLRB 1209, 97 L.R.R.M. 1417 (1978); N.L. Atlas Bradford, 240 NLRB 517, 100
L.R.R.M. 1247 (1979). The Board "must guard against any intrusion.., which might place the
Board's neutrality in question during the pre-election campaign period." Dubie-Clark, 209
NLRB at 218, 85 L.R.R.M. at 1323.
61. See Rebmar, Inc., 173 NLRB 1434, 70 L.R.R.M. 1018 (1968); Formco, Inc., 233
NLRB 61, 96 L.R.R.M. 1392; George J. London Memorial Hosp., 236 NLRB 797, 98
L.R.R.M. 1312 (1978) (Member Murphy dissenting); Niagara Wires, Inc., 237 NLRB 1347,99
L.R.R.M. 1187 (1978) (Member Murphy dissenting). "Our concern is with the protection of the
integrity of our own processes, lest any voter be left with the impression that this Board is biased
in favor of any party in an election. We are unwilling to condone any campaign statement which
even implies such bias." Formco, 233 NLRB at 62, 96 L.R.R.M. at 1394.
62. George J. London Memorial Hosp., 236 NLRB 797, 798, 98 L.R.R.M. 1312, 1313
(Member Murphy dissenting).
63. See Dubie-Clark, 209 NLRB 217, 85 L.R.R.M. 1322; Formco, 233 NLRB 61, 96
L.R.R.M. 1392.
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document or whether misstatements of the Board's processes exist in
any particular case. Although it is fearful of establishing any per se rule,
the Board has attempted to develop some standards for its inquiries
similar to the attempt made in the area of general campaign misrepresentations.
Allied Electric Products
The policies underlying the Board's decisions to set aside elections
where a party engaged in conduct involving the Board and its processes
were first set forth in Allied Electric Products.The union reproduced a
document purporting to be a sample copy of a NLRB official secret
ballot and circulated it among the employees. However, the union
altered the ballot by: 1) adding the word "Yes" in large type next to the
box; 2) placing an "X" in the Yes box; and 3) adding the words "Do not
mark in any other way-Mark 'Yes' box only." The Regional Director
found that the document clearly was marked "sample" and that it failed
to mislead the voters. He concluded that the document was campaign
propaganda which did not interfere with the exercise of the employees'
free choice. The Board, however, set aside the election, and stated that
it would not support any attempt to misuse the Board's processes to
secure partisan advantage. 65 Furthermore, it would not permit any
party to an election to suggest, either directly or indirectly to the voters,
that the Board, as a governmental agency, endorses any particular
party. 66 Parties to an election could avail themselves of many other
forms of propaganda distribution without involving the Board. The
Board stated it could not permit "unlimited freedom" to reproduce its
documents for partisan campaign purposes. 67 Additionally, the Board
ordered a new election, and announced that, in the future, it would not
permit reproduction of any document purporting to be a copy of an
68
official NLRB ballot.
Although the Allied Electric rule specifically addressed an official
ballot, the Board eventually expanded its application to include
alteration of a complaint issued by the NLRB. 69 Thus, in Rebmar,
Inc. 70 the Board set aside an election where the union distributed a
handbill duplicating portions of the Board's election notice that added a
64.
65.
66.
67.
68.
69.

109 NLRB at 1271, 34 L.R.R.M. at 1538.
Id. at 1271-72, 34 L.R.R.M. at 1538.
Id. at 1272, 34 L.R.R.M. at 1538.
Id., 34 L.R.R.M. at 1539.
Id.
See Mallory Capacitor Co., 161 NLRB 1510, 63 L.R.R.M. 1473; See also supra note

70.

173 NLRB 1434, 70 L.R.R.M. 1018 (3-2 decision).

58.
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personal partisan message. 7 1 For the first time, the Board shifted its

concern to the possible impact a partisan message added to an official
Board document would have on the voter's freedom of choice, rather
than on the substance of the additional material. 72 The Board recognized that this case was only a technical violation of the Allied Electric
rule. 73 However, it proceeded to point out that this conduct had a
tendency to mislead and, therefore, it also had the potential to present a
possible abuse of the Board's prestige. 74 The two dissenting Board
members 75 refused to expand the Allied Electric rule. They stated that
the Allied Electric rule only prohibited reproduction of an official

ballot in altered form. This case, however, involved an election notice
76
and not a ballot.

Allied Electric and its progeny77 held that improper use of an

official Board document during the campaign period warranted setting
aside an election. The issue of what would be considered an official
document, however, remained unsettled.
In GAF Corp.,78 the union mailed a leaflet to employees with the
words "[I]t's the law" at the top left comer. In the opposite corner, the
words "National Labor Relations Board an agency of the United States

Government" appeared in the same typeset used in the Board's election

notice poster. At the bottom of the document was the name, address
and logogram of the union. 79 The Board held that the document
duplicated an official Board document which might be interpreted by
71. The Board's election notice entitled "Rights of Employees," complete with the
NLRB's seal and name, was reproduced in part by the union. It also added the following at the
top of the handbill: "The government protects your rights to organize yourself in a union,"
without indicating that the union itself authorized those words. Id.
72. Id.
73. Id., 70 L.R.R.M. at 1019.
74. ld.
75. Members Brown and Jenkins dissenting.
76. 173 NLRB at 1435, 70 L.R.R.M. at 1019. The lack of any clear standard to assess the
bounds of the Allied Electricrule had an interesting effect on the outcome of this case. Member
Brown dissented and refused to expand Allied Electric to alteration of an election notice.
However, Member Brown had joined the majority in Mallory Capacitor, 161 NLRB 1510, 63
L.R.R.M. 1473, where the Board had expanded Allied Electric to include the alteration of a
complaint.
77. E.g., Mallory Capacitor, 161 NLRB 1510, 63 L.R.R.M. 1473; Rebmar, Inc., 173
NLRB 1434, 70 L.R.R.M. 1018; Thiokol Chemical Corp., 202 NLRB 434, 82 L.R.R.M. 1583
(1973) (where the employer misstated the current law relating to the rights of economid strikers
and used a document containing a reproduction of an official NLRB seal and outdated
material, the Board set aside the election).
78. 234 NLRB 1209, 97 L.R.R.M. 1417. See also Board decisions upholding Allied
Electricand/or Rebmar:Thiokoi Chemical Corp., 202 NLRB 434, 82 L.R.R.M. 1583; J.Ray
McDermott, 215 NLRB 570, 88 L.R.R.M. 1024 (1974); Silco, Inc., 231 NLRB 110, 95
L.R.R.M. 1516 (1977); Building Leasing Corp., 239 NLRB 13, 99 L.R.R.M. 1543 (1978).
79. 234 NLRB 1209, 97 L.R.R.M. at 1418.
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an employee as the agency's endorsement of the union. In accordance
80
with Allied Electric, the Board set the election aside. The dissenting
members, 8' taking a narrower view of the facts, did not find misuse of a
Board document. In their opinion, GAFcould not be decided under the
82
prior decisions of Allied Electric or Rebmar. The majority, however,
found that the dissent viewed the term "Board document" too narrowly
and construed the principles of Allied Electric and Rebmar too
strictly.83 Although the facts in GAF differed with those in Allied
Electricor Rebmar, the Board discounted the distinction and preferred
to apply the principles of Allied Electric and Rebmar. The primary
concern in GAF was with the form of the leaflet - which unnecessarily
used the name of the Board - and its possible impact on the voter, and
not with the leaflet's substance. The Board found that the document
the union's cause
misled the voters into believing the Board supported
84
neutrality.
agency's
the
and thereby compromised
Although the Board in GAF applied the Allied Electric rule to a
leaflet, it nevertheless rejected claims based on the use of an altered
ballot. In Rett Electronics, Inc.,8 5 the union circulated a pamphlet
which included a representation of a Board ballot with an "X" marked
in the "Yes" box. 86 However, the ballot was much smaller than the
actual Board ballot; it did not indicate the name of the employer, and
the union's name appeared only once on the reverse side. The Board
held that the leaflet was not a reproduction of an official Board ballot
and it did not convey to employees the impression that the Board
recommended a particular choice. 87 The Board clearly stated that it
would not apply Allied Electric mechanistically without first considering any effects the allegedly offensive 88document might have on the
employees' exercise of their free choice.
The courts also have applied the standards of Allied Electric in
cases involving the mischaracterization of Board processes for partisan
purposes. 89
80. Id.
81. Members Jenkins and Penello dissenting.
82. 234 NLRB at 1210,97 L.R.R.M. at 1419.
83. Id. at 1209,97 L.R.R.M. at 1418.
84. Id. at 1210 & n.l, 97 L.R.R.M. at 1418 & n.l.
85. 169NLRB 1111, 67 L.R.R.M. 1461 (1968).
86. Id. at 1112, 67 L.R.R.M. at 1461.
87. Id. at 1113, 67 L.R.R.M. at 1461. See also Associated Lerner Shops, 207 NLRB 348,
84 L.R.R.M. 1463 (1973) (mock voting demonstration using a reproduction of a Board sample
ballot deemed unlikely to lead employees to believe the Board endorsed any position expressed
therein, and not a violation of Allied Electric); Hall-Brooke Hospital v. NLRB, 645 F.2d 158
(2d Cir. 1981), infra at notes 129-131 and accompanying text.
88. 169 NLRB at 113,67 L.R.R.M. at 1461.
89. See text pp. 296-98.
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Dubie-Clark Co.
In Dubie-Clark Co., the NLRB first stated that it would review, in
addition to conduct involving physical alteration of Board documents,
any "substantial mischaracterization" or misuse of these documents for
partisan purposes. 90 The union filed an unfair labor practice charge
against the employer which resulted in a settlement agreement that
contained a nonadmission clause. Thereafter, the union sent a leaflet to
all employees stating that the Board "has found that Dubie-Clark has
violated your rights under the law." 91 In a 4-1 decision, the Board cited
Allied Electric and its progeny, but emphasized its ruling in Mallory
Capacitor.92 In Mallory, the union had distributed its own document

which included portions of the General Counsel's complaint. The
Board concluded that the leaflet led the employees to believe that the
employer violated the Act when, in truth, the complaint only contained
charges of alleged unfair labor practices. 93 Thus, the Board found that
the union's conduct constituted a reproduction of a Board document
and not physical alteration. 94 In Dubie-Clark,the Board found that the
union's conduct was similar to the conduct in Mallory. In both cases,
the union had misstated and mischaracterized the effects of a settlement
agreement. The Board set aside the election because the substantial
mischaracterization of a Board document was a serious misrepresentation. Dubie-Clarkreiterated the concerns first expressed in Rebmar,
that the issue is not the substance of the material, but its impact on the
95
freedom of choice of the voter.
90. 209 NLRB at 218, 85 L.R.R.M. at 1323.
91. The union's leaflet provided in part:
I am sure that you have seen the OFFICIAL NOTICE POSTED under the
requirement of the Law where the National Labor Relations Board, An Agency of the
United States Government, has found that Dubie-Clark has violated your rights under
the Law. There are five (5) WE WILL NOT statements ... Read them carefully
because they are very serious violations of your rights in a free and secret ballot
election without fear or intimidation.
Yes ...EMPLOYEE DAY at your plant was postponed by these violations... DO
YOU THINK THE CHARGES THE UNION FILED WERE ERRONEOUS AND
WITHOUT MERIT? ...We feel that you know the merit of the violations.
Id. at 217, 85 L.R.R.M. at 1322.
92. 161 NLRB 1510, 63 L.R.R.M. 1473.
93. 209 NLRB at 218, 85 L.R.R.M. at 1323.
94. Id.
95. A sound dissent was offered by Member Penello who believed that no misrepresentation existed at all. Even under the broad standards of the Hollywood Ceramics rule, in
effect at this time, he could find no basis for concluding that the conduct interfered with the
employees' free choice. Furthermore, all the cases cited by the majority-Mallory,Rebmar and
Allied-refer solely to the alteration of Board documents. The application of Mallory, Penello
stated, was totally unjustified and taken out of context. Id. at 218-19, 85 L.R.R.M. at 1323.
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The problems presented by Dubie-Clark lay in the Board's
expansion of its standard to include "substantial mischaracterization"
of a Board document without articulating what constituted a substantial mischaracterization.
96
The problem was highlighted in Jobbers Warehouse Service. A
union representative told a group of employees that the company
President lied when he told the employees he was innocent of unfair
labor practice charges. The union representative offered a NLRB
complaint and answer as evidence of the employer's unfair labor
practice. In fact, the parties had entered into a settlement agreement
after the charges had been filed. The Board, relying on Dubie-Clark,
determined that the conduct rose to the level of a "substantial
mischaracterization" of the effects of a Board proceeding and set the
98
election aside. 97 However, in Applegate Lane, Inc. the Board refused
to set aside an election where the employer presented a letter signed
solely by a Board agent setting forth the employer's desire to resolve a
charge. The letter had no legal effect whatsoever. The Board found that
the statements were recognizable as the employer's own opinions and
were, therefore, not a substantial mischaracterization under DubieClark.99
The term "substantial mischaracterization" first used by DubieClark was ambiguous. The Board's failure to articulate specific standards and its preference for a case by case analysis offered little
guidance to the parties involved in future NLRB campaigns.
Formco, Inc.
The Board's strongest application of Dubie-Clark occurred in
Formco, Inc. The union, in conduct similar to that in Dubie-Clark, sent
a letter to the employees stating that the NLRB found the employer
guilty of unfair labor practices. In fact, the Regional Director had
96. 210 NLRB 1038,86 L.R.R.M. 1315 (1974).
97. Member Penello reaffirmed his dissent in Dubie-Clarkby stating that it should be left
to the voters to evaluate campaign propaganda "except in cases of deception rising to the level
of actual fraud." Id. at 1039, 86 L.R.R.M. at 1316. Other cases upholding the Dubie-Clark
standard include: Natter Mfg. Corp., 210 NLRB 118, 86 L.R.R.M. 1091 (1974) enforced 580
F.2d 948 (9th Cir. 1978), cert. den. 439 U.S. 1128 (1979) (employer distributed a leaflet stating
the NLRB found the union guilty of unfair labor practices in connection with another employer,
where, in fact, the union signed informal settlement agreement. The NLRB set the election
aside); Formco, Inc., 233 NLRB 61, 96 L.R.R.M. 1392, see infra notes 98-102 and accompanying text.
98. 230 NLRB 73,95 L.R.R.M. 1255 (1977).
99. Id. at 74, 95 L.R.R.M. at 1257. See also Howard Mfg. Co., Inc., 219 NLRB 638, 90
L.R.R.M. 1038 (1975).
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issued only a complaint and later approved a settlement agreement
containing a nonadmission clause. 00 Although the Regional Director
found the letter inaccurate, the conduct "did not rise to the type of
deceptive campaign practices involving the Board and its processes
which would warrant setting the election aside under the principles set
forth in Shopping Kart Food Market, Inc."01 For the first time the
Board, in a case involving an alleged mischaracterization of the Board
and its processes, discussed and relied upon a case from the general
misrepresentation area. 02 Formco represented the point where these
two distinct categories began to merge. Prior to Shopping Kart the
Board did not have to rely upon the previous standard of Hollywood
Ceramicsin reviewing mischaracterizations of the Board. Under Hollywood Ceramics,another general misrepresentation case, the Board was
permitted to review any alleged misrepresentation, whether deliberate
or not, which involved a substantial departure from the truth. Shopping Kart, however, severely limited the rule which prohibited inquiries
into the truth or falsity of the propaganda and narrowed the range of
cases to be reviewed by the Board. Cases involving improper use of the
Board and its processes easily could have been excluded under
Shopping Kart. However, the Board announced a two part exception
to its limitation: it would continue to review those misrepresentations
involving eithermisuse of a Board document or misstatements concerning Board actions. The Board, in Formco, therefore, exclusively relied
upon this exception to set aside an election which otherwise could not
have been accomplished under the strict Shopping Kart rule.
The exception allowed the Board in Formco to overrule the
Regional Director's finding. It concluded that the Regional Director
mistakenly believed that Shopping Kart overruled previous cases where
substantial mischaracterization or misuse of a Board document was a
serious misrepresentation which warranted setting an election aside. 103
The Board stated that ShoppingKart, and its exception, did not change
Board law concerning this second category of cases-improper use of
the Board and its processes.104 Physical alteration, as well as substantial
mischaracterization, has the potential of placing both the Board's

100. The letter stated in part: "[a]s you know by now, Management was found guilty of
engaging in unfair labor practices and was ordered to post a 60-Day Notice." 233 NLRB at 61,
96 L.R.R.M. at 1393.
101. Id. at 61, 96 L.R.R.M. at 1393 (citation omitted).
102. This is due, in large part, to the fact that Shopping Kart was decided five months
prior to Formco.
103. 233 NLRB at 61, 96 L.R.R.M. at 1393.
104. Id. at 61,96 L.R.R.M. at 1393.
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neutrality and integrity in question during the critical pre-election

campaign period. 0 5
The Formco decision, however, failed to settle the problem of
potential inconsistencies in recognizing a "substantial mischaracterization" of the Board and its processes-the problem initially encountered
post-Dubie-Clark. In N.L. Atlas Bradford,0 6 the union distributed a
slightly off-centered reproduction of a "Notice to Employees" issued by

an Administrative Law Judge in an unrelated proceeding. The document displayed the Board's emblem, most of its seal and name, and set

forth unfair labor practice charges. The union also removed the original

employer's name and substituted the current employer's name. 0 7 The
Board found that the union's conduct was a "blatant misuse of an
official Board document."' 0 8 The union made no effort to disassociate
itself from the notice and created the impression that the Board had
abandoned its neutrality. 10 9
Under facts similar to those in Formco, the Board in Kinney Shoe
Corp."10 offered a new rationale for setting aside an election. It stated
that this type of misrepresentation is not simply a misrepresentation of
just any party, but rather a misrepresentation of Board actions., Once

either party has called the Board's actions into question, the only
credible response can come from the Board. However, the Board
cannot intervene during an election campaign to set the record straight
after its own documents or processes have been misrepresented." 2 The

Board concluded that its newly established rationale justified setting an
election aside when its own documents or processes have been mis3
characterized."
105. id. at 62,96 L.R.R.M. at 1394. The Ninth Circuit, in Natter Mfg. Co., 580 F.2d 948
(9th Cir. 1978), cert. den. 439 U.S. 1128 (1979), upheld the Board's preservation in Formco of
the Shopping Kart exception. However, the court may be forced to alter its view in light of the
recent Riveredge decision. See infra notes 136-153 and accompanying text.
106. 240 NLRB 517, 100 L.R.R.M. 1247.
107. Member Penello notes that the objectionable conduct lies in substitution of this
Employer's name for the original and save this, on these facts he would not find the union's
conduct in altering the notice to be objectionable. Id. at 518 n.4, 100 L.R.R.M. at 1248 n.4.
108. Id. at 518, 100 L.R.R.M. at 1248.
109. See also Gulton Industries, 240 NLRB 546, 100 L.R.R.M. 1321 (1979). The Board
set the election aside where a series of leaflets were sent by the union mischaracterizing a
settlement agreement following the issuance of a complaint. Member Truesdale dissented
offering what he thought could be a permissible leaflet and stated that "the Union's statement
that the Employer violated the law is not the equivalent of a statement that the Employer has
beenfoundguilty of violating the Act. "Id. at 547, 100 L.R.R.M. at 1322 (emphasis added).
110. 251 NLRB498, 105 L.R.R.M. 1093 (1980).
11l.

Id.

112. Id.
113. Id.Member Truesdale dissented, stating that although the Board must conduct
elections to give employees a free choice, he feared establishing a per se rule in this area. Id.
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In George . London Memorial Hospital 14 the Board did not
invalidate an election where the union distributed a leaflet that referred
to a NLRB hearing on unfair labor practice charges against the
employer, in which it was asserted that "there has to be merit in the
case" since the Board issued a complaint. 15 The Board found that the
statement referring to Board procedure was correct. The Board,
viewing the leaflet in its entirety, could not say there was any
16
misrepresentation of its actions.
COURT TREATMENT OF NLRB DECISIONS

Despite the Board's inconsistencies, it clearly is authorized to
revise or modify previously adopted principles. 17 The United States
Supreme Court has recognized the right of the Board to modify or
adopt policies and procedures which insure the fairness of representation elections.' 8 Within this established right, "Congress has entrusted
the Board with a wide degree of discretion in establishing procedures
and safeguards to insure the fair and free choice of bargaining
representatives by employees." 119 However, the Board's rulings on the
effect of a particular campaign practice will be set aside by the courts if
there is an abuse of discretion. 120 Although the courts may find that the
Board has deviated from its prior decisions, they rarely reverse Board
decisions for abuse of discretion. In Melrose- Wakefield HospitalAss'n
v. NLRB, 121 the Hospital alleged that the union's statements distorted
NLRB processes by intimating that the Board found the Hospital guilty
of "lawbreaking" when, in fact, the Board had filed only an unfair labor
practice complaint and had scheduled a hearing. 2 2 The Board held that
the statements did not mislead the voters and the First Circuit agreed. It
stated that although the Board has a strong aversion to erroneous
references to its procedures, the Board's ruling was not an abuse of its
discretion. The document contained only a technically incorrect description of the weight afforded a complaint, clearly indicating the
Board had yet to make a decision. 123 The court noted that this case was
114.

236 NLRB 797,98 L.R.R.M. 1312 (1978).

115.

Id.at797,98L.R.R.M. 1312.

116. Id. at 797, 98 L.R.R.M. at 1313. Member Murphy strongly dissented accusing the
union of illicitly enlisting the Board as its ally in the election campaign, and of undermining the
Board's neutrality in the minds of the employees. Id. at 798, 98 L.R.R.M. at 1313.
117. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 265-66 (1975).
118.

Id.

119. NLRB v. A.J. Tower Co., 329 U.S. 324, 330 (1946) (citations omitted).
120. Melrose-Wakefield Hosp. Ass'n v. NLRB, 615 F.2d 563 (Ist Cir. 1980) (citations
omitted).
121. Id.
122.

Id. at 569.

123.

Id.
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distinguishable on its facts from other Board cases where the 24union
clearly proclaimed the employer guilty of unfair labor practices.
The courts have applied the Allied Electric standard to cases
involving the mischaracterization of Board processes for partisan
reasons. In NLRB v. John Barnes Corp., 25 the court set aside an
election after the union altered a Board order which denied the
126 Based on the
employer's motion for a stay of a second election.
Board's decision in Rebmar, the court found that the distribution of the
official document had the potential to interfere with the employees'
freedom of choice because it implied Board endorsement of the
union.127 Other courts have applied the standards of Allied Electricand
its progeny 128 in a similar fashion.
In Hall-Brooke Hospitalv. NLRB, 129 the court found that although
Allied Electric, Rebmar and GAF suggest that the Board will not
tolerate use of campaign documents to imply Board endorsement, it
agreed with the Regional Director's finding that no reasonable implication of Board endorsement existed. 30 The court found that the Board
did not abuse its discretion because the decision was supported by
previous Board rulings in which the use of Board documents in
campaign materials was not regarded as grounds for setting an election
aside. 13
Monmouth Medical Center v. NLRB 132 is a rare example of a
court's willingness to term Board action an abuse of discretion. The
Third Circuit recently stated that this is the only case in which it applied
133
an "abuse of discretion standard" to review an election challenge. In
Monmouth,. the employer alleged that six exhibits were objectionable
124. Id. (referring to Formco, Natter Mfg. and Dubie-Clark).
125. 478 F.2d 1105 (7th Cir. 1973).
126. 478 F.2d at 1106. In reprinting the order, the union added the following words at the
top of the leaflet: "Now an Election Can Be Held as Promised!!!" Id. (emphasis in original).
127. Id. at 1107-08.
128. See NLRB v. Clarytona Manor, 479 F.2d 976 (7th Cir. 1973); Lake Odessa Machine
Products, Inc. v. NLRB, 512 F.2d 762 (6th Cir. 1975).
129. 645 F.2d 158 (2d Cir. 1981).
130. The union mailed a portion of a notice entitled "Rights of Employees." The Regional
Director and the Board found 1) the document merely set out legal duties of the Board, 2) it was
unaltered and contained no propaganda, 3) the document stated that the Board endorsed
neither party, 4) the attached union material was clearly identifiable as union partisan campaign
material as it stated the source as "your union representative" giving the union's full name and
address, and 5) that a complete "Rights of Employees" notice was posted prior to-the election so
the employee could see that this was part of an overall government document and not an
endorsement. Id. at 160-161.
13 1. Id. (referring to Rett Electronicsand Associated Lerner Shops).
132. 604 F.2d 820 (3rd Cir. 1979).
133. See Jamesway Corp. v. NLRB, 676 F.2d 63,68 (3rd Cir. 1982) (citation and footnote
omitted).
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because they improperly involved the Board and its processes.134 The
Board found all six exhibits unobjectionable. On review, the court

concluded that the ruling was inconsistent with prior case law and with
previous Board decisions and, therefore, an abuse of discretion.135
RIVEREDGE HOSPITAL

The recent NLRB decision in Riveredge Hospital represents the
ultimate fusion between two distinct lines of cases that had remained
separate for twenty years. Although the Board will continue to review
alleged misrepresentations involving physical alterations of Board
documents, objections based upon misrepresentations of Board processes will be considered under the same standard as general campaign

misrepresentations.
The facts of Riveredge are strikingly similar to those in DubieClark and Formco. The union distributed a leaflet which stated that the
Board had found the hospital to have violated the law when, in fact, no
complaint had been issued.136 The Regional Director found that the
leaflet clearly misrepresented Board action. Relying on Formco and
Kinney Shoe, the Regional Director recommended setting aside the
election because the union impaired the Board's neutrality. 3 7 The
Board, however, decided to overrule Formco and did not accept the
Regional Director's recommendation. The Board returned to its preDubie-Clark standard of reviewing objections to representation elections which alleged alteration of an official Board document.138 It no
134. "Exhibit A" was a union distributed Board-published election pamphlet marked in
handprinting to "Vote Yes June 16 MMC Auditorium." "Exhibit B" was a letter mailed
to
employees referring, in part, to an upcoming unfair labor practice hearing against the employer
(based on the issuance of a complaint) stating that "[t]he NLRB conducts such hearings
only
after investigation and rendering merit to such charges." "Exhibit C" was another letter in
which
the union misstated the law as to remedies under the Act. It stated that the employer could
be
fined and imprisoned if guilty of unfair labor practices, whereas Board orders are only remedial,
not punitive. "Exhibit D" was a handbill stating that if attorneys and agents of the Board
are
unionized, it can't be wrong. "Exhibits E and F" were also letters suggesting that the
Board
would respond to employees' questions in a manner favorable to the union. 604 F.2d at 821-22.
135. Id. at 821. The court offers a long and detailed analysis of the Board's unexplained
inconsistencies with such cases as Allied Electric, Rebmar, GAF,and Formco.
136. 264 NLRB No. 146, slip op. at 3, 111L.R.R.M. at 1425. The leaflet stated in part:
"U.S. GOVERNMENT ISSUED COMPLAINT AGAINST RIVEREDGE.
Riveredge's idea of negotiating a contract was-delay, offer nothing, delay, offer
something at one meeting and then take it back at the next meeting, and on and on. It
got so bad that the Regional Director found reasonable cause that the Hospital had
violated the law."
137. Id.
138. See Allied Electric Products, 109 NLRB 1270, 34 L.R.R.M. 1538 and supra notes
64-68 and accompanying text.
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longer will set aside elections when objections are based on a DubieClark type of misrepresentation of a Board action or process.
The decision in Midland National Life Insurance one month
139
earlier forced the Board to reconsider its ruling in Formco. The
Board in Midland reaffirmed the Shopping Kart rule and stated that
misrepresentations made during an election campaign are not grounds
for setting aside the election.140 The Board in Shopping Kart established
a two part exception to its rule: Board intervention will continue to
occur in instances where a party has engaged in such deceptive
campaign practices as improperly involving the Board and its processes,
or used forged documents which render the voters unable to recognize
propaganda for what it is.I4I However, the Midland Board, without
explanation, recognized only the second part of the exception. Because
Formco was exclusively based on part one of the exception, the
Riveredge Board was compelled to overrule it. Additionally, Riveredge
offered a rationale for disregarding the first part of the exception, which
Midlandomitted. In holding that it now will treat mischaracterizations
of Board actions in the same manner as general misrepresentations.
Riveredge offered the following rationale:
A finding in favor of or against a party in a proceeding does not
indicate that the Board has taken any view with respect to the
course the employees should take in an election campaign. Otherwise the Board arguably should preclude even truthful statements of
the Board actions in order to preserve its neutrality. If truthful
statements concerning Board action do not indicate that the Board
favors one choice over another then misrepresentations as to Board
...In either instance the Board's
action cannot have that effect
142
impugned.
neutrality is not
Furthermore, the Board believed that in cases of misrepresentations of
Board actions, the true actions would speak for themselves and disclose
any misrepresentations.143 The Board expressly noted, however, that
physical alteration of a Board document will continue to be objectionable.144
Members Fanning and Jenkins offered an extremely cutting
dissent. They accused the majority of being willing to condemn any
misrepresentation of Board proceedings accomplished by use of an
139.
140.
141.
142.
143.
144.
statement

263 NLRB No. 24, 110 L.R.R.M. 1489.
Id.
228 NLRB at 1313, 94 L.R.R.M. at 1708 (emphasis added).
264 NLRB No. 146, slip op. at 5, 111 L.R.R.M. at 1426.
Id. at 6, 111 L.R.R.M. at 1426.
When altering a Board document "a party proffers what it claims to be an official
of Board action. It is the Board which purports to speak, through the document." Id.
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altered Board document, but condoned the same misrepresentation
when made on a separate sheet of paper. 45 They classified the Board's
distinction between alteration and misrepresentation as "either the most
superficial and formalistic kind of legal thinking or a slavish adherence
to the recently current slogan, 'the medium is the message'.' 1 46 Although the dissent acknowledged as "technically correct" the Board's
view that Board action in a proceeding does not indicate any agency
preference, it could not rationalize the powerful effect of a report that
one party is a proven violater of the Act. 147
Despite valid arguments presented by the dissent, the Board has
upheld the Riveredge ruling in later cases. In Purnell's Pride,Inc. 148 the
employer alleged, as objectionable under Formco, union literature
which misrepresented employees' Section 7 rights, 49 guaranteeing that
the employer cannot take away benefits during collective bargaining
which are presently held by the employees. 50 The Board upheld
Riveredge and stated that misrepresentations of Board processes will be
treated as any other general misrepresentation evaluated under Midland and do not warrant setting the election aside.151
The Riveredge decision, finding that only physical alteration of a
Board document will be objectionable and misrepresentation of Board
processes unobjectionable, combined with the merger of the two
categories of cases, leaves the Board in an extremely precarious
position. Prior to Riveredge, the Board condemned any conduct
involving its processes. It claimed that such action destroys the Board's
status as a neutral party and impugns its integrity as an arm of the
Federal Government. Under Riveredge, however, these considerations
are greatly minimized.
First, by its own choosing, the Board will consider misrepresentations of Board actions under the general misrepresentation standard
enunciated in Midland. The Board believes this conduct has no effect
on its integrity or its neutrality and, therefore, can be treated as any
145. Id. at I, 111 L.R.R.M. at 1427.
146. Id.
147. Id.at 11-12, 111 L.R.R.M. at 1427.
148. 265 NLRB No. 146, 112 L.R.R.M. 1042 (December 16, 1982). Members Fanning
and Jenkins adhered to their dissents in Midland and Riveredge but considered themselves
institutionally bound to apply the majority standard of Midland and Riveredge until they are
overruled. Id. slip op. at 7 nn.9 & 13, 112 L.R.R.M. at 1044 nn.9 & 13.
149. § 7, 29 U.S.C. § 157 (1976).
150. 265 NLRB No. 146, slip op. at 4, 112 L.R.R.M. at 1044.
151. Id. at 5, 112 L.R.R.M. at 1044. See also Beatrice Foods, Inc., 265 NLRB No. 193,
112 L.R.R.M. 1124 (December 16, 1982); Schmidt Co., 265 NLRB No. 208, 112 L.R.R.M. 1126
(December 16, 1982) (both stating that misrepresentations of Board processes are no longer
objectionable under Riveredge).
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other misrepresentation. The only remaining aspect of the cases
involving improper use of the Board or its processes is conduct
involving physical alterations of a Board document. The Riveredge
ruling still permits the Board to find such conduct objectionable.
Although the Board may claim this conduct violates its neutrality and
its integrity and should warrant a new election, the same result can be
achieved under the "forgery" doctrine. This doctrine represents the
Board's finding in both Shopping Kart and Midland that intervention
will continue to occur when a party uses a forged document. While
employees can evaluate simple propaganda claims, "there is simply no
way any person could recognize a forged document 'for what it is' from
its face since, by definition, it has been altered to appear to be that
which it is not.' 52 Combining both Midland and Riveredge will enable
the Board to evaluate and to object to a physical alteration of a Board
document not because its integrity or neutrality is compromised, but
because the party has forged a document which renders the voter
unable to recognize it as propaganda at all. The merger of the two
categories of cases potentially leaves the Board without a situation in
1 53
which it can or will assert a violation of its neutral status. Although
the Board can state this as its rationale, there is no compelling reason to
do so, as it easily can rely on the "forgery" doctrine. The Board has,
therefore, not only merged two lines of cases that had remained
separate for twenty years, it has effectively destroyed the entire notion
of a mischaracterization involving the Board or its processes.
CONCLUSION

In light of Riveredge and Midland, the Board will no longer set
aside an election based on misleading campaign statements even if it
involves the NLRB itself. The Board will find conduct objectionable
only where a forged or physically altered document exists, whether it is
an official Board document or any other kind of document.
Nevertheless, the labor practitioner would be advised not to
disregard earlier cases which stress the importance of maintaining the
Board's neutral status and protecting its integrity, and which carefully
preserved the distinction between general misrepresentations and those
involving the Board and its processes. The acceptance of Riveredge is
still unknown. In view of the Board's continual fluctuation between the
152. 228 NLRB at 1313,94 L.R.R.M. at 1708. See also 263 NLRB No. 24, slip op. at 22,
110 L.R.R.M. 1489, 1494.
153. See NLRB v. Rolligon Corp., 113 L.R.R.M. 2044,2049 (5th Cir. 1983). "We are left
the
then with an extremely narrow class of cases in which the Board will set aside an election on
basis of the union's (or employee's) misconduct..."
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Hollywood Ceramics and Shopping Kart rules, the Board may overrule
Riveredge in favor of Formco. Two factors are important to note in any
possible reversal of Riveredge. First, on review to the Court of Appeals,
the court may find that the Board abused its discretion in abandoning
Formco. Although the courts rarely find an abuse of Board discretion,
Monmouth Medical Centeris an example of such a finding.1 54 Second,
a change in one Board member could result in a reversal of Riveredge.
Riveredge was a 3-2 decision and if the Board's composition changes,
the next case could be a 3-2 decision in favor of Formco.
Finally, the NLRB should use considerable care in deciding future
cases if it wishes to preserve the notions of neutrality and integrity. The
Board easily could adopt the "forgery" doctrine and abandon any
discussion of its neutrality and integrity. These notions of neutrality and
integrity however, are crucial to the maintenance of the Board as a
power in the campaign process. The Act gives the Board no enforcement power. Should the parties fail to view the Board as a vital arm of
the Federal Government, it would become virtually impotent in the
area of protefting employees' free choice to select bargaining representatives.
Jeffrey M. Schlossberg
154.

604 F.2d 820 (3d Cir. 1979). See also supra notes 132-135 and accompanying text.
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